Ordinance Committee Minutes
Tuesday, November 29, 2011

Town Hall Auditorium

7:00 p.m.

Meeting opened at 7:03 p.m.

Members present: Mr. Johnson, Councilor Gilday, Councilor Kelcourse, Councilor Kimball and Mr. Scorzoni.

Mr. Johnson moved to approve the minutes of September 6, 2011. Mr. Scorzoni seconded and it was voted unanimous.
2011-055 - An Order that the Municipal Council vote to authorize the Mayor to acquire property located at 23 Martin Road South;

Summary: Vote to authorize the Mayor to acquire by gift, purchase, or eminent domain the fee in and to the property located on 23 Martin Road South, identified on Assessors Map 18 as Parcel 2, owned by John J. Ryan, Jr., Trustee, Yankee Trader Trust, and being the same premises described in a deed recorded with the Essex South District Registry of Deeds in Book 8071, Page 343, for general municipal purposes, including, without limitation, for landfill purposes, and in connection therewith, to obtain a release of claims on the foregoing property from Sprague Energy Corp.;

Vote to raise and appropriate, transfer from available funds, and/or borrow the sum of Seventy Thousand Dollars ($70,000.00) for the purpose of the foregoing acquisition and release and costs related thereto; 

Vote to authorize the Mayor to execute any and all documents reasonably necessary to effectuate such acquisition.

Mayor Kezer gave a summary of the last meeting and what was discussed. He introduced Mr. Mark Reich of Kopelman and Paige and Mr. Mark DeVine, Engineer for Waste Management and Roy Giarrusso, Attorney with Waste Management who are all available for any questions.
Mr. Reich stated that Waste Management and his firm have done a lot of research on the lien but Sprague has agreed to make concessions. Instead of paying at an appraised value it was based on an arms length transaction; a negotiation.  There is a waiver of any requirement that the town obtain an appraisal of the property and a release of any other damages. The $10,000.00 encompasses all payments owed to Mr. Ryan as opposed to the town obtaining an appraisal, pay an approximation of the actual value of the property and then run the risk of a court challenge with respect to that value. The sign off means that there will be no further challenge and the taking will be effectuated for simply the $10,000.00.  

Mr. Johnson asked for clarification that for the $10,000.00 and the $58,000.00 the lien against the property is free and clear; in exchange for this, the land will be capped in a way different than it would be if this transaction were not in the works.
Mr. Reich stated yes, that is the basis of the negotiations with Waste Management. If the property were to be capped as a private landfill without any involvement from the town, the capping would be undertaken in such a way that would allow the property owner future use of the property or to satisfy the minimum requirements of the Department of Environmental Protection which would allow it to be sloped at a significantly different slope. It wouldn’t necessarily have any beneficial use. 
Mr. Johnson asked if the town would be put into a situation where they would have additional exposures that they wouldn’t normally have in the way that the land is being capped. 
Mr. Reich stated that it will be capped in accordance with the DEP requirements and in accordance with an administrative consent order. All of those obligations remain with Waste Management as the operator of the site. The liability will remain with Waste Management. Under Chapter 21E, the states hazardous waste statute the town has specific protections with respect to liability based upon the fact that the town is going to become an owner of property past a point where there has been any release or contamination at the site. Our ownership is subsequent to any actions at the site. We are simply property owners we are not operators at the site that caused a release or threat of release of contamination at the site. We are not otherwise liable for the conditions at the site. That liability will not attach to the town and any agreements that have been entered into with WM have significantly included indemnification requirements and other protections to protect the town. The town will own this property much like it owns any other property or any other ball field or community property. The town would have the availability to it of the recreational use statute that provides additional protections to municipalities that open up properties simply for recreational use. It would have the same liabilities that this building has or any other property that the town owns if someone is hurt based upon the negligence of the town, but not based upon the negligence of WM and not based upon subsurface conditions. The exposure would be the same as any other municipal property and we would not be sharing in or subject to any added responsibility. We will not be named on the Administrative Consent Order; we will not be subject to an order of the Department of Environmental Protection; that runs to Waste Management.
Mr. Scorzoni asked if Mr. Reich could speak to any liability that may be incurred from the towns perspective by virtue of activating a ball field on top of the landfill; are there any scenarios that you know of that could trigger some liability from the town’s perspective.

Mr. Reich stated that a lot of the landfills are already being used for these specific purposes. They require a lot of involvement from DEP. They would not approve this use if there was a threat. An extreme situation could be if a kid dug deep enough and broke through the membrane and did something with the soil. That would be an intentional action at the site which would be something that is far beyond the expected use of the property. 
Councilor Kelcourse asked why we didn’t lease the landfill and maintain it instead of owning it.

Mr. Reich stated that In order for Waste Management to commit to making this re-use possible they had to be dealing with an entity that had full control of the site. This gives the town the opportunity to control the destiny of its property rather than rely on someone like Mr. Ryan who is not a reliable entity with respect to this property. He is not an Amesbury resident, he has no real interest in this property other than be lingering financial obligations that he had at this site.

Councilor Kelcourse asked Mr. Reich how many of his clients he has advised to buy a landfill.

Mr. Reich stated that he has spoken to Newburyport’s Mayor about the Crow Lane landfill and advised them not to get involved with that landfill. He stated most he has dealt with are municipally owned landfills for which he has worked to bring private parties in to close and cap those landfills at little or no cost to the municipality. Waste Management is a very large company which he has worked with many times.
Councilor Kelcourse stated that his concern was absolving liability of the current owner and then having the taxpayers of the City of Amesbury taking it over and now being responsible for that.

Mr. Reich stated that they could not absolve anyone of liability. The release that we have from Mr. Ryan absolves the Town of liability to him; we don’t release him of any liability. If somebody has a liability claim, he can still be brought into the mix. Waste Management will be responsible and liable for any claims. This is a 21E state issue; and the town has numerous defenses under chapter 21E as an eligible person with respect to the ownership of the property when it comes into the chain of title for this property and how it is considered with respect to liability under the Chapter 21E. If the town undertakes some activity that contributes to anything subsurface or dumps something there then there is potential liability to the town. In this case there has been no indication that the town has contributed to anything at this landfill. At this point he is not aware of any claims or evidence that the town has contributed to anything at this landfill. Anyone who brought something forward at this point would have to have an appropriate action such as a damaged property claim. There has been no evidence that there is anything.

Councilor Kelcourse asked if there was any in respect to contribution of a superfund.

Mr. Reich stated it is not a super fund site.

Councilor Gilday asked for clarification for the public that Waste Management had nothing to do with Newburyport’s Crow Lane Landfill. 
Mr. Reich stated that they did not.

Councilor Gilday asked if there was a copy of a lien from Sprague Energy.

Mr. Reich stated that once this is approved the payment will be made and the lien will be released and the documents would be available.

Mr. Scorzoni asked for a run through of the $200,000.00. Is it enough?

Mr. Reich stated that Waste Management remains responsible in terms of LSP costs. We can make use of whatever funds we want under that agreement with respect to future reuse and to verify the conditions and circumstances but the cleanup and maintenance, those responsibilities are subject to Waste Management Engineering. They are the LSP of record. That is not our cost.
Councilor Kimball asked for clarification of provision 4.1 of the Host Community Agreement.
Mr. Reich stated that this agreement dates back to 2008 when they were dealing with the Planning Board and was way in advance of any finalization of the intended reuse both from the city side and from Waste Managements side. There were still discussion of what would be done with this property and what Waste Management could accomplish. The intent of the End Use Provision was to allow for a future date for the parties to come together. There have been many meetings and discussions and amendments to the agreements and there has been an extension of the Administrative Consent Order which led to extensions of our agreements with Waste Management in order to accommodate this future end use and the cooperative process. What is necessary is the Administrative Consent Order. We cannot vary that, we are not a party to it. That is the governing document for the closure of this landfill. The intent was to ensure that whatever the end use was ultimately agreed upon by the parties that would be acceptable to DEP which required re-engineering of the slopes, getting approval of certain exceptions and allowances for the re-use of that property.
Councilor Kimball questioned the Mayor about page 2 of his memo from October 25; paragraph 4 mentions that in 2008 the Planning Board and Waste Management were at a standstill in the permitting process over disputes with Amesbury’s ordinances.

Mayor Kezer stated that he would defer to Mr. Reich.

Mr. Reich stated that they spent a lot of time with the Planning Board and the issue had to do with the Site Plan Review and the requirement for a Special Permit for this particular use and whether WM was subject to the special permit requirements for the use at this property. There was a debate and a discussion and at that time there was some tense moments where there was a suggestion that if necessary this is a matter that could go to litigation as to interpretation of the zoning ordinances with respect to special permits for the land filling use at the site. Ultimately, there were negotiations between the Mayor, Waste Management and the Planning Board and there was a cooperative result determined which was to enter into the Host Community Agreement and to provide certain protections.
Councilor Gilday stated that they have discussed funds, the lien from Sprague and the agreement from John Ryan Trustee but something is missing in order to make the recommendation from the Finance Committee.
Mr. Reich stated that the order before them is for the Mayor to acquire the property located at 23 Martin Rd. South. Then there is an order of taking. What this recognizes is the multi faceted process of an eminent domain taking. You as a Legislative body authorize the taking and the appropriation of funds. Then the Mayor as the Executive authority effectuates that order by issuing the order of taking which is recorded at the Registry of Deeds. The Executive function without the Legislative vote cannot happen. That is something that the Mayor executes based upon your approval.
Councilor Gilday asked for elaboration on the Licensed Site Professional (LSP) and the happenings at the location.

Mark DeVine, Engineer for Waste Management stated that they were actually closing the landfill with soil. The solid waste is below grade level. It was sort of a level field when they started the process. A landfill closure has to be domed. In this case we have the approval to revise sections of the landfill to the 3% grade. That approval was received in September of this year. We are now constructing the final landfill cap, Phase 1 which is the soil grading and shaping phase to the new revised grading plan. 

Before the soil can come in it has to go through a review. It is sampled at the source location. Waste Management is under requirements by Mass DEP to hire a Licensed Site Professional (LSP) to do that on behalf of WM and on behalf of the Commonwealth of Massachusetts. The town chose to also engage their own LSP as a double check. Every package, which contains soil samples, that gets sent to us for review to see if it is analytically acceptable for that soil to be brought to Titcomb pit also gets reviewed by the town’s LSP. 

Councilor Gilday asked if the cost of the town’s LSP was coming from the $200,000.00.

Mayor Kezer stated that it was but he was not sure how much to date.
Mr. Scorzoni asked if the soccer field funding comes out of this as well.

Mayor Kezer stated that there may be some finishing money needed for the fields the grass and the nets and equipment. This agreement is to get us to the 3% slope at least. Our objective will be how we get it to the grade necessary for the fields as well as the runoff of the water on the fields.

Councilor Gilday questioned the 30 year guarantee.

Mr. DeVine stated that Waste Management currently has the Administrative Consent Order with Mass. DEP. They are responsible to close and cap the landfill to their approved regulations and also provide a 30 year post closure period. The town has copies of that.

Mr. Reich stated that he has spoken with WM attorney and the financial assurance mechanism is a requirement under DEP regulations for a land fill closure. It is negotiated between the entity that is responsible for the closure of the landfill and the DEP. It is not something that the town can draw upon and it is not funding that is available but there certain allowable assurance mechanisms and the DEP has approved what was proposed by Waste Management. I have asked Waste Management’s attorney if they could provide some documentation that I can then present to you through the Mayor of that assurance.

Councilor Gilday asked when this is expected to be completed.

Mr. DeVine stated that they anticipate to be done by the fall of 2012.
Councilor Gilday opened the meeting for public comments.

James Thivierge asked for a file to be put together on the website before the Municipal Council meeting on December 13, 2011 for the public to view. He also asked how many years the property has been on the tax rolls; how much are we losing; is there any danger from the recreation on those fields for sink holes and what is the property zoned as?
Bob Hazelwood, President of the Amesbury Soccer Association spoke in favor of this project and asked what took so long. He stated that they have over 600 players and they support approximately 350 to 400 families who would benefit from this; also that that they are the only summer soccer league in the Merrimack Valley. He stated that they anticipate assisting with funding for finishing the space.
Mr. Johnson moved to recommend to the Municipal Council to accept the adoption of 2011-055 as presented.

Councilor Kimball seconded.
Councilor Kimball stated that for the record this positive recommendation is being made to the Council and to the Mayor to potentially enter into future agreements. The highest best use can be another debate at another time.

Mr. Scorzoni stated that he agreed. He still worries that there is liability to be incurred in some ways. He feels that the soccer fields are a great use but best use is a question he still has.

A vote was taken and it was Unanimous.

Councilor Kimball moved to adjourn at 8:20 p.m. Mr. Scorzoni seconded and it was voted Unanimous.

Respectfully submitted,
Sharon Dunning

Administrative Assistant

November 29, 2011
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