Ordinance Committee Minutes
Tuesday, April 2, 2013

Town Hall Auditorium

7:00 p.m.

Meeting opened at 7:18 p.m.

Members present: Councilor Lavoie, Councilor Kelcourse, Councilor Kimball, Mrs. Casey and Mr. Johnson

Mr. Johnson moved to accept the minutes of January 15, 2013 as submitted. Mr. Kimball seconded and it was voted Unanimous.

2013-025 A Request to Establish a Local Option Meals Tax – Councilors Scorzoni, Gilday and Lavoie sponsor

Summary: To establish a special purpose stabilization fund for sidewalk construction and repairs to be funded through a local option meals tax.
Councilor Scorzoni gave a brief presentation explaining that local aid was cut in 2010 and they gave us tools, one of which is the local option meals tax which authorizes cities and towns to tax up to 7% and keep the .75% delta. That money could go back into the municipal coiffeurs. In Essex County, every city and town has adopted it except for Lynn and Amesbury. Looking at the border of New Hampshire, they have a 9% meals tax right now so we would still be below their rate. We don’t have a lot of diversified revenue sources in town and as such we end up relying on the property tax rate to serve all of our needs and he feels that is a contributor in our high tax rate. He feels we need to be doing more to diversify the revenue sources in town in order to make sure we continue with the needed investments in the city.
Councilor Lavoie stated that there was no Finance Committee recommendation at this time but it should not hinder the Ordinance Committee for making one. 
Councilor Kimball stated that he has no specific questions. He has already laid out his position from a finance perspective. As it relates to the language of the ordinance he wants to make sure they are tight on the amended portion of the ordinance that adds the earmark and that it would pass muster with the state. If the council were to adopt this we don’t want them to come back and say sorry it has to go to the general fund.

Councilor Scorzoni stated that DOR collects that .75% delta on a quarterly basis and they submit it to the city. From there it goes into the general fund and there is a number attached to that and then there is a question about how you appropriate it. The council has the abilities to appropriate that once the Mayor submits the funding request. Basically we would have to set up an account and put the money into it. He stated that he filed it specifically to find a direct benefit that we can point to as an improvement. The fund itself is fine as far as getting set up. The two don’t necessarily harmonize as far as implementation goes. The revenues will come in and from there we have to take that annual allotment and put it into this fund and that is a further action by the Council.
Councilor Kelcourse stated that in his opinion, legally it fails. He stated that he had a lengthy discussion with Mike Basque and they reviewed that section of the bill. He stated that he also had a discussion with Lisa Juszkiewicz who is the Director of Municipal Databank and Local Aid Section of the DOR. In December we as a Council had the debate about the high tax rate and the discussion as to whether transfer free cash to offset that rate; we as a council can’t force the Mayor to do that. This is more of a leap of faith that will be done. Your argument in favor of this is to raise revenue for sidewalk repairs but you cannot guarantee it will be used for sidewalks.
Councilor Scorzoni stated that he agrees with Councilor Kelcourse but from his standpoint by marrying these two provisions in the bill the Council is expressing a desire as to how these funds get used. So you are identifying a new revenue source and also establishing a stabilization fund for dedicated use which shows what our legislative intent is.
Councilor Kelcourse stated that he believes that the ordinance needs more work.

Councilor Lavoie asked Councilor Kelcourse if it was legally defective.

Councilor Kelcourse stated that he feel it is legally defective because it is bargain for legal detriment. We are telling the public we are going to raise revenues for one thing and telling them that we are going to specifically set them aside for a specific purpose but there is no guarantee that after this year of any year for that matter that those funds will be used for that purpose.
Councilor Scorzoni stated that is a fair point but the question before you about whether or not this ordinance passes legal muster, is not tripped up by this. You cannot say by establishing a stabilization fund for the purpose of creating sidewalks crates a legal violation.
Councilor Kelcourse stated that in his opinion he feels it does. 

Councilor Lavoie asked Councilor Scorzoni how Newburyport does it.

Councilor Scorzoni stated that he has had some conversations with some of their councilors on this. They pushed it from the Council, not the Mayor and also wanted to dedicate it to sidewalks as well. They have some provision which they are requesting the Mayor to support what is in the ordinance and if they don’t respond they have the ability to earmark the money more clearly. There is a provision under Mass General Laws that allows this to happen under certain circumstances. It is a rare instance in which it is done. Included in their bylaw for sidewalks they have an earmark built in so there is a statute built in that X-amount of money is expended every year for sidewalks. It is clear within the bylaw what the expectation is for annual funding and is also tied to what their meals tax ordinance was. So, the precedent is also established as far as tying meals tax revenue to sidewalks.
Councilor Kelcourse stated that he feels that we are imposing another tax on top of those who are already being taxed here in our community.
Councilor Scorzoni stated that he would love for there to be no taxes but we all know that revenues are tough to come by and tools have been given to us by the state and those that have been able to manage their budgets well have adopted those tools, we see it all the time. We are not even talking about the Hotel Excise Tax which is another significant amount of moneys that doesn’t even hit any Amesbury residents. It is just a matter of whether or not we want to move outside of the property tax rate to think about some of these revenue sources. 

Mr. Johnson asked if the statute provided how often the rate can be reviewed or is it something that should be put into the ordinance.

Councilor Scorzoni stated that the State gives us two options, take the .75 % or not. They have a database and they show you what the revenues are and the question is do you adopt it or not. You can obviously repeal that but once the revenue starts coming in I don’t suspect that anyone will want to do that, but it is an option to consider.
Ms. Casey questioned if there was any hard data of what percentage of restaurant business comes from out of Amesbury.

Councilor Scorzoni stated they did not. There is not information that is that detailed.

Ms. Casey questioned if there is any negative consequences that other communities have run into as a result of passing the meals tax.
Councilor Scorzoni stated that he has not seen anything like that.

Dave Haraske, 8 Moody St., commented as per Councilor Kelcourse statement that there is no guarantee that these funds would be used for sidewalks and asked if the language can be rewritten so that it can?

Councilor Lavoie stated that he is not aware of any legal way to force the Mayor to do this other than a court order. Our Charter says the Mayor has to submit a budget in a fashion he wants. There is only a political way and that would be for the council to force their hands.
Mr. Haraske stated that as a former restaurant owner, 85% to 90% of your business is local so it is really a local tax on top of what you already do.
Councilor McClure stated that her concern is that we need the Mayor to approve or come to us for the appropriation to sidewalks, however based on our history with this council and based on what just happened with 9 Councilors begging for tax relief from free cash, she finds it hard to believe that he will get on board with this cause it is not working so far. If there is any way to tighten this at all they should do it now. If we are going to sell it that way we need to be sure it will be used that way.

Claude Gonthier of Kimball Rd asked if a ballot question could be added to the ballot by initiative petition creating a Sidewalk Commission with funding of a dedicated source equal to the amount of moneys raised through the meals tax. That way it could be taken totally out of the purview of the Mayor.

There was discussion about if and how that would be done. They discussed current enterprise funds and the Ambulance fund and how they compare.

It was determined that more work on the wording needs to be done.
Ms. Casey moved to table 2013-025.

Councilor Kimball seconded and it was voted Unanimous.
Councilor Lavoie stated that he would respectfully request to take up all of the Heritage Park bills; 2013-033, 2013-036, 2013-037 and 2013-038. He stated that there is a lot of data, newspaper press and pre and post filing discussions. The purview of the Ordinance Committee is to focus on making sure the language makes sense and make sure it accomplishes the goal and is there anything that we see that offends what we understand is legal or not legal. He read the motion of the Finance Committee.

Councilor Kimball stated that the amended language is very helpful and would like to hear from the public as well.
Councilor Kelcourse agreed that the language that was added is what helped him vote in favor of this. He said the ordinances looked good to him.

Mr. Johnson stated he did not have any questions.

Dan Healy spoke and stated that he is anxious to get the MOU completed and wanted to come to this meeting to see if there were any other changes. He stated that he spoke with Jon Higgins and they will be doing some test areas to see what the gradient and conditions of the soil are. 
Nipun Jain stated that he gave the committee the revised layout of the Heritage Park which shows the properties that we are talking about. He stated that he has worked with Mr. Fahey and the City Counsel, Kopelman and Paige as to what language would provide assurance to both parties to move forward. The bill before you is basically a Purchase and Sale which does not tie the buyer or the seller in a final transaction when the property has been transferred but it is an agreement to move forward with the transaction provided that all of the terms and conditions within the MOA have been honored. 
Dave Haraske, 8 Moody St. asked for clarification of what the language change is.

Councilor Lavoie reviewed the Finance Committee recommendation again.

Mr. Haraske questioned a proposed parking garage.
Councilor Lavoie stated that the new design has found enough surface area for 42 additional surface parking spaces which the administration for the city feels is enough parking for Heritage Park combining the Transportation Center is a pedestrian bridge away.

Mr. Haraske questioned if something did get built would the Healey property at that point be entitled to a percentage for parking in that new garage.

Mr. Healey stated that the way it reads right now without any addition over there is if there was an expansion it would be entitled to 25% of the added facility. 

Councilor Lavoie explained that was in the deed when the property was owned by the Bailey Company.

Mr. Haraske stated that we would then be paying for a parking garage for Mr. Healy’s property.

Councilor Lavoie stated that there is nothing in this bill that proposes to build any structured parking.
Mr. Haraske stated that eventually we would be using taxpayer money to improve private property which he does not feel is fair.

Claude Gonthier stated that the parking garage is very expensive to build for what you would get for spaces. There are other surrounding properties that would be more viable. 

Councilor McClure stated that this is a priority of the administration. We need the MOU because we have no guarantees on these moneys. 

Mr. Jain stated that there is a letter of intent which is the proposed MOA/MOU dated March 7 which was signed by the attorneys of Water Street Trust which is the most current document as far as the terms and conditions of the transfer of the property at 25 Water St. It has not been signed by the Mayor because if there are amendments to add he would then endorse and file the final document. There have been no changes to this document since March 7.

2013-037 An Order to authorize the Mayor to accept, on behalf of the City, a parcel of land located at 25 Water Street – Mayor Kezer sponsor
Summary: Authorize the Mayor to accept, on behalf of the City, by gift, the fee in and to the parcel of land located at 25 Water Street, shown on Assessors Map 53 as Parcel 110, owned by Louis Lavoie, Trustee of Water Street Realty Trust, which parcel of land is a portion of the property described in the deed recorded with the Essex South District Registry of Deeds in Book 14193, Page 292, for general municipal purposes.
Mr. Johnson moved to send 2013-037 to the City Council with a recommendation for approval with the condition that the Mayor only be authorized to accept title to the land and record the deed conveying the property to the city if the property is clean or unless the source of non-municipal funding has been secured to pay for the environmental clean up of the property to make it clean.
Mrs. Casey seconded and it was voted Unanimous

2013-033 An Order to request the Amesbury City Council to vote to appropriate Seven Hundred Twenty-Five Thousand dollars ($725,000) to construct a public park at the Back and Powow Rivers on Water Street.  – Mayor Kezer sponsor

Summary:  To provide for the construction of a  public park on property owned by the City of Amesbury on Water Street to include a canoe and kayak launch, public assembly area, historic panels, pathways, and sitting areas.

Mr. Johnson moved to send 2013-033 to the City Council with a recommendation for adoption as presented.

Mrs. Casey seconded and it was voted Unanimous

2013-036 A Resolution to accept a grant in the amount of $400,000 from the Massachusetts Executive Office of Energy and Environmental Affairs – Mayor Kezer sponsor

Summary:  The City of Amesbury was awarded a grant from the Commonwealth of Massachusetts Executive Office of Energy and Environmental Affairs for the Parkland Acquisitions and Renovations for Communities (PARC) program for the creation and dedication of the Amesbury Heritage Park as a park and recreation facility in accordance with M.G.L Chapter 45 Section 3 to be located along the Powow and Back Rivers in the Lower Millyard.
The committee reviewed the bill.

Councilor Kelcourse moved to send 2013-036 to the City Council with a recommendation for adoption as submitted.

Councilor Kimball seconded and it was voted Unanimous.

2013-038 An Order to create the Amesbury Heritage Park – Mayor Kezer sponsor
Summary: To designate an area of property on Water Street as the Amesbury Heritage Park and to dedicate it as a Public Park in accordance with MGL Chapter 45 Section 3.
Dave Haraske questioned the salt shed parcel and if it was to be used.

Nipun stated that parcel would not be part of the park as that lot would more than likely be used for parking spaces or a building.
Councilor Kelcourse moved to send 2013-038 to the City Council with a recommendation for approval but amended to include the phrase: This bill to take effect upon the City of Amesbury taking title to 25 Water Street in accordance with the terms and conditions contained in bill 2013-037.

Councilor Kimball seconded and it was voted Unanimous

2013-028 An Order to accept from True Homestead Limited Partnership I a trail easement, located on Elm Street, for use as part of a public recreational trail – Mayor Kezer sponsor

Summary: This order will accept from True Homestead Limited Partnership I a trail easement on a certain parcel of land in Amesbury, Essex County, Massachusetts, located on Elm Street and shown as “Proposed Riverwalk Easement” on the plan entitled “Plan of Land of Riverwalk Easement to be deeded to the City of Amesbury,” prepared by Cammett Engineering, dated June 26, 2012, pursuant to G.L. c.40, §8C.
Councilor Lavoie asked if this will connect the trail from the shopping center to Elm Street.

Nipun Jain stated that it would. This is property that is currently where the Hotel development and the retail development have been proposed. While Stop & Shop was being permitted there was extensive discussion on bringing the river walk where it currently ends on Rocky Hill Rd and then behind Stop & Shop and cross over to these parcels and then connect with Elm Street. After a lengthy debate at the Planning Board, this was the area that was required to be granted to the residents of Amesbury for the actual construction and development. This is a plan showing the area of easement and the actions that can be taken in that area. The city attorneys have reviewed and approved and recommended for further action. Conservation Commission has also reviewed and approved.

Mrs. Casey moved to send 2013-028 to the City Council with a recommendation for adoption as submitted.

Mr. Johnson seconded and it was voted Unanimous.

2013-029 An Order to amend the polling location for elections by replacing the words “Amesbury High School Cafeteria” with “Amesbury High School.”- Mayor Kezer sponsor
Summary: The purpose of this order is to be able to hold elections in the Amesbury High School with the ability to use different rooms within the school.

Mrs. Casey moved to send 2013-029 to the City Council with a recommendation for approval as submitted.

Councilor Kelcourse seconded and it was voted Unanimous.

2013-030 An Order that the City Council vote to accept the Quitclaim deed from Yvon Cormier Construction Corporation for land off of Goss Avenue. – Mayor Kezer sponsor

Summary: This order will accept the Quitclaim deed from Yvon Cormier Construction Corporation for a parcel of land known as Parcel 5-1, consisting of 104,058 square feet, located off Portsmouth Avenue Extension, at the cul-de-sac forming the end of Goss Avenue, as shown on a plan entitled “Plan of Land in Amesbury, Massachusetts Prepared for Applicant: John Cormier,” recorded with the Essex South Registry of Deeds in Plan Book 420, Plan 60.
Nipun Jain stated that there was a memo from Kopelman and Paige that outlined the purpose of this ordinance. He also said that he had copies of the plans that explained it.

Councilor Lavoie stated that he went out there and it looks wet and also that this was brought up before several years ago and fell between the cracks and has now come to our attention to fix it once and for all.

Mr. Jain stated that this goes back to a subdivision that was proposed in 1998 by Robert Cormier. Parcel 5 states very clearly to be used for drainage purposes only and to remain as open space. In the construction of the structure and driveway of the original lot 10 which became lot 4, the driveway was erroneously built on a portion of parcel 5 and then they came back for an ANR Plan for a lot line adjustment creating lot 5-1 which is before you. That was again noted as not a building lot to be conveyed to the City of Amesbury. That was part of the completion of the subdivision and one of the requirements a settlement that was due to tax issues. Every property owner is aware there is a drainage easement and all have signed off except for one and that is why in 2010 is was not pursued but at this point parcel 5-1 needs to be deeded open space and that is why it is before you. It is a public street and has been accepted. 
Councilor Kelcourse moved to send 2013-030 to the City Council with a recommendation for adoption as submitted.

Mr. Johnson seconded and it was voted Unanimous

2013-031 An Order to transfer and convey the Horace Mann School located at 8 Congress Street and 10 Congress Street. – Mayor Kezer sponsor

Summary: To transfer the care, custody and control of the parcels of land located at 8 Congress Street and 10 Congress Street and shown on Assessors Map 54 as Parcels 14A and 14, respectively, which parcels the School Committee has determined to be no longer required for school purposes, from the School Committee for school purposes to the Mayor for the purpose of conveyance, and to authorize the Mayor to convey said parcels on such terms and conditions and for such consideration as the Mayor may deem appropriate.
Nipun Jain stated that unless specific level of development is pursued and specific permits are approved there is little value on the property. Councilor Scorzoni asked us to look further into what potential developments could be done to this property that protects the interest of the neighborhood. In our research it became clear that we would have to do an RFP and in doing so at that time we could write it to meet the needs of the administration and input from the neighborhood. 

Councilor Kelcourse asked if there was potential for mixed use there.

Mr. Jain stated that under the current zoning it can only be used as residential purposes. You can create an overlay district which could allow mixed uses provided certain conditions. 

Councilor Kelcourse commented that he remembered discussion with Councilor Scorzoni and the Forrester St. building in Newburyport which is a similar situation.
Mr. Jain stated that he agrees with it but they would have to undertake that analysis and then propose the kind of zoning that would bring that kind of development to fruition.

Councilor Scorzoni stated that they spoke at length at the Planning Board regarding this and it creates additional steps and process that may not get us to our original goal.

Mr. Jain stated that there is only value in this if you keep the building, only if you use historical tax credits and low income tax credits as well. If you do a general RFI you will still have to get the special permit and apply for the tax credits. 
Ms. Casey stated that she has not had too much time to look into this project and would like to look further.

Councilor Lavoie asked Councilor Scorzoni what his recommendation would be, to surplus now or if there was even an answer to that. 

Councilor Scorzoni stated that he is on the fence with this. They pushed the administration to get it going to start getting revenues but he has been dancing with this because people in that area are very interested in the outcome. He wanted folks to know that they are having discussion about the future use of this property and be aware that there may be impacts down there. He stated that the most straightforward way to go about it is to do an RFP and see what comes of it. That is what has been laid out as an option as the best economics for us. He says he is interested in an RFI at the least but that means more time and more delay and we may end up right back where we started.
Mrs. Casey moved to table 2013-031.

Councilor Kelcourse seconded and it was voted IN FAVOR-2/OPPOSED-3

Motion Failed

Councilor Kelcourse moved to send to the City Council with a recommendation for adoption amended as follows, that it read: that the City Council vote to surplus and transfer control of the property located at 8 Congress Street and 10 Congress Street to the Mayor and authorize the Mayor to convey said parcels on such terms and conditions and for such consideration as the Mayor may deem appropriate but in accordance with applicable Massachusetts Law and applicable Amesbury Ordinances for surplused property.

Mr. Johnson seconded and it was voted Unanimous
Councilor Kelcourse moved to adjourn at 10:00p.m. Councilor Kimball seconded and it was voted Unanimous

Respectfully submitted,

Sharon Dunning

Assistant City Clerk
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