Bureau of Resource Protection - Wetlands

WPA Form 3 - Notice of Intent
Massachusetts Wetlands Protection Act M.G.L. ¢c. 131, §40

Massachusetts Department of Environmental Protection Provided by MassDEP:

MassDEP File Number

Document Transaction Number

Amesbury

City/Town

Important: A. General Information

When filling out
forms on the

computer, use 1

only the tab key
to move your
cursor - do not
use the return
key.

Note:

Before
completing this
form consult
your local
Conservation
Commission
regarding any
municipal bylaw
or ordinance.

Project Location (Note: electronic filers will click on button to locate project site):

34 Birchmeadow Rd Amesbury 01913

a. Street Address bh. City/Town c. Zip Code
! . 42.855166 70.985456

Latitude and Longitude: d. Latitude e. Longitude

45 13

f. Assessors Map/Plat Number 9. Parcel /Lot Number

Applicant;

Sharon and Jay McDermot

a. First Name b. Last Name

¢. Organization

34 Birchmeadow Rd

d. Street Address

Amessbury MA 01913

e. City/Town f. State g. Zip Code

978-500-4026

samcd1@comcast.net

h. Phone Number

Property owner (required if different from applicant):

i. Fax Number

j- Email Address

[l Check if more than one owner

a. First Name

b. Last Name

c. Organization

d. Street Address

e. City/Town

f. State

g. Zip Code

h. Phone Number

Representative (if any):

i. Fax Number

j- Email address

a. First Name

b. Last Name

c. Company

d. Street Address

e. City/Town

f. State

g. Zip Code

h. Phone Number

i. Fax Number

j- Email address

Total WPA Fee Paid (from NOI Wetland Fee Transmittal Form):

176

100.50

a. Total Fee Paid

wpaform3.doc « rev. 6/28/2016

b. State Fee Paid

c. City/Town Fee Paid
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Massachusetts Department of Environmental Protection FProvided by MassDEP:
Bureau of Resource Protection - Wetlands MassDEP File Nombor

WPA Form 3 - Notice of Intent
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Document Transaction Number

Amesbury
City/Town
A. General Information (continued)
6. General Project Description:
Ste aXeched.
7a. Project Type Checklist: (Limited Project Types see Section A. 7b.)
1. [ Single Family Home 2. [] Residential Subdivision
3. [ Commercial/industrial 4. [ Dock/Pier
5. [ Utilities 6. [ Coastal engineering Structure
7. [ Agriculture (e.g., cranberries, forestry) 8. [] Transportation
9. [] Other
7b. Is any portion of the proposed activity eligible to be treated as a limited project (including Ecological
Restoration Limited Project) subject to 310 CMR 10.24 (coastal) or 310 CMR 10.53 (inland)?
.0 Yes X No If yes, describe which limited project applies to this project. (See 310 CMR
' 10.24 and 10.53 for a complete list and description of limited project types)
2. Limited Project Type
If the proposed activity is eligible to be treated as an Ecological Restoration Limited Project (310
CMR10.24(8), 310 CMR 10.53(4)), complete and attach Appendix A: Ecological Restoration Limited
Project Checklist and Signed Certification.
8. Property recorded at the Registry of Deeds for:
Essex South
a. County b. Certificate # (if registered land)
11571 136
c. Book d. Page Number
B. Buffer Zone & Resource Area Impacts (temporary & permanent)

[ Buffer Zone Only — Check if the project is located only in the Buffer Zone of a Bordering
Vegetated Wetland, Inland Bank, or Coastal Resource Area.

X Inland Resource Areas (see 310 CMR 10.54-10.58; if not applicable, go to Section B.3,
Coastal Resource Areas).

Check all that apply below. Attach narrative and any supporting documentation describing how the
project will meet all performance standards for each of the resource areas altered, including
standards requiring consideration of alternative project design or location.
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Massachusetts Department of Environmental Protection Provided by MassDEP:
Bureau of Resource Protection - Wetlands MassDEP Fils Number

WPA Form 3 - Notice of Intent
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

Document Transaction Number
Amesbury

City/Town

B. Buffer Zone & Resource Area Impacts (temporary & permanent) (cont'd)

Resource Area Size of Proposed Alteration Proposed Replacement (if any)
. a. D Bank 1. linear feet 2. linear feet
For all projects ;
affecting other b.[] Bordering Vegetated
Resource Areas, Wetland 1. square feet 2. square feet
please attach a 0 0
narrative ¢ Land Undgr 1. square feet 2. square feet
explaining how Waterbodies and
the resource WatEriETS 0
area was ¥ 3. cubic yards dredged
delineated.
Resource Area Size of Proposed Alteration Proposed Replacement (if any)
d.[] Bordering Land
Subject to Flooding 1. square feet 2. square feet
3. cubic feet of flood storage lost 4. cubic feet replaced
e.[] Isolated Land
Subject to Flooding 1. square feet
2. cubic feet of flood storage lost 3. cubic feet replaced

. D Riverfront Area 1. Name of Waterway (if available) - specify coastal or inland

2. Width of Riverfront Area (check one):
[] 25 ft. - Designated Densely Developed Areas only

] 100 ft. - New agricultural projects only

[] 200 ft. - All other projects

3. Total area of Riverfront Area on the site of the proposed project: square feet

4. Proposed alteration of the Riverfront Area:

a. total square feet b. square feet within 100 ft. c. square feet between 100 ft. and 200 ft.

5. Has an alternatives analysis been done and is it attached to this NOI? [J Yes[] No
6. Was the lot where the activity is proposed created prior to August 1, 19967 [ Yes[] No
3. [ Coastal Resource Areas: (See 310 CMR 10.25-10.35)

Note: for coastal riverfront areas, please complete Section B.2.f. above.

wpaform3.doc * rev. 6/28/2016 Page 3 of 9



WPA Form 3 - Notice of Intent
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Online Users:
Include your
document
transaction
number
(provided on your
receipt page)
with all
supplementary
information you
submit to the
Department.

wpaform3.doc - rev. 6/28/2016

Massachusetts Department of Environmental Protection Provided by MassDEP:
Bureau of Resource Protection - Wetlands

MassDEP File Number

Document Transaction Number
Amesbury

City/Town

B. Buffer Zone & Resource Area Impacts (temporary & permanent) (cont'd)

Check all that apply below. Attach narrative and supporting documentation describing how the
project will meet all performance standards for each of the resource areas altered, including
standards requiring consideration of alternative project design or location.

Proposed Replacement (if any)

Resource Area Size of Proposed Alteration

a. [ ] Designated Port Areas Indicate size under Land Under the Ocean, below

b. ] Land Under the Ocean

1. square feet

2. cubic yards dredged

c. ] Barrier Beach Indicate size under Coastal Beaches and/or Coastal Dunes below

d.[] Coastal Beaches

1. square feet 2. cubic yards beach nourishment

e.[] Coastal Dunes

1. square feet 2. cubic yards dune nourishment

Size of Proposed Alteration Proposed Replacement (if any)

f. [ ] Coastal Banks

a. ]  Rocky Intertidal
Shores 1. square feet

h.[] Salt Marshes

i. ] Land Under Salt
Ponds 1. square feet

1. linear feet

1. square feet 2. sq ft restoration, rehab., creation

2. cubic yards dredged

i [1 Land Containing
Sheilfish 1. square feet

k.[ ] Fish Runs

Indicate size under Coastal Banks, inland Bank, Land Under the
QOcean, and/or inland Land Under Waterbodies and Waterways,
above

1. cubic yards dredged

.  Land Subject to

Coastal Storm Flowage
[] Restoration/Enhancement
If the project is for the purpose of restoring or enhancing a wetland resource area in addition to the
square footage that has been entered in Section B.2.b or B.3.h above, please enter the additional
amount here.

1. square feet

a. square feet of BVW b. square feet of Salt Marsh

[] Project Involves Stream Crossings

a. number of new stream crossings b. number of replacement stream crossings
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Massachusetts Department of Environmental Protection Provided by MassDEP:
Bureau of Resource Protection - Wetlands === DEDFile NurBor

WPA Form 3 - Notice of Intent
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Document Transaction Number

Amesbury
City/Town

C. Other Applicable Standards and Requirements

[] This is a proposal for an Ecological Restoration Limited Project. Skip Section C and
complete Appendix A: Ecological Restoration Limited Project Checklists — Required Actions
(310 CMR 10.11).

Streamlined Massachusetts Endangered Species Act/Wetlands Protection Act Review

1. Is any portion of the proposed project located in Estimated Habitat of Rare Wildlife as indicated on
the most recent Estimated Habitat Map of State-Listed Rare Wetland Wildlife published by the
Natural Heritage and Endangered Species Program (NHESP)? To view habitat maps, see the
Massachusetts Natural Heritage Atlas or go to
http://maps.massgis.state. ma.us/PRI_EST HAB/viewer.htm.

a.[ ] Yes X No

If yes, include proof of mailing or hand delivery of NOI to:

Natural Heritage and Endangered Species Program
Division of Fisheries and Wildlife
- ¥ 1 Rabbit Hill Road
A 0 0 d} Westborough, MA 01581

b. Date of map

If yes, the project is also subject to Massachusetts Endangered Species Act (MESA) review (321
CMR 10.18). To qualify for a streamlined, 30-day, MESA/Wetlands Protection Act review, please
complete Section C.1.c, and include requested materials with this Notice of Intent (NOI); OR
complete Section C.2.f, if applicable. If MESA supplemental information is not included with the NOI,
by completing Section 1 of this form, the NHESP will require a separate MESA filing which may take
up to 90 days to review (unless noted exceptions in Section 2 apply, see below).

¢. Submit Supplemental Information for Endangered Species Review’

1. [0 Percentage/acreage of property to be altered:

(a) within wetland Resource Area percentage/acreage

(b) outside Resource Area percentage/acreage

2. [] Assessor's Map or right-of-way plan of site

2. [ Project plans for entire project site, including wetland resource areas and areas outside of
wetlands jurisdiction, showing existing and proposed conditions, existing and proposed
tree/vegetation clearing line, and clearly demarcated limits of work **

@[] Project description (including description of impacts outside of wetland resource area &
buffer zone)

) [] Photographs representative of the site

* Some projects not in Estimated Habitat may be located in Priority Habitat, and require NHESP review (see
http://www.mass.gov/eealagencies/dfg/dfw/natural-heritage/regulatory-review/). Priority Habitat includes habitat for state-listed plants
and strictly upland species not protected by the Wetlands Protection Act.

** MESA projects may not be segmented (321 CMR 10.16). The applicant must disclose full development plans even if such plans are

not required as part of the Notice of Intent process.
wpaform3.doc ¢ rev. 6/28/2016 Page 5 of 9




Massachusetts Department of Environmental Protection Provided by MassDEP:

Bureau of Resource Protection - Wetlands Mia5=DEF Eile Humber

WPA Form 3 - Notice of Intent
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Document Transaction Number
Amesbury

City/Town

C. Other Applicable Standards and Requirements (cont’d)

@[] MESA filing fee (fee information available at

http: //www.mass.gov/dfwele/dfw/nhesp/regulatory_review/mesa/mesa_fee schedule.htm).
Make check payable to “Commonwealth of Massachusetts - NHESP" and mail to NHESP at
above address

Projects altering 10 or more acres of land, also submit:

@[] Vegetation cover type map of site

© [ Project plans showing Priority & Estimated Habitat boundaries
 OR Check One of the Following

1.[]  Project is exempt from MESA review.
Attach applicant letter indicating which MESA exemption applies. (See 321 CMR 10.14,
http://www.mass.qov/dfwele/dfw/nhesp/regulatory _review/mesa/mesa_exemptions.htm;
the NOI must still be sent to NHESP if the project is within estimated habitat pursuant to
310 CMR 10.37 and 10.59.)

2.L1  Separate MESA review ongoing. a. NHESP Tracking # b. Date submitted to NHESP

3.[] Separate MESA review completed.
Include copy of NHESP “no Take” determination or valid Conservation & Management
Permit with approved plan.

3. For coastal projects only, is any portion of the proposed project located below the mean high water
line or in a fish run?

a. Not applicable — project is in inland resource area only b.[] Yes X No

If yes, include proof of mailing, hand delivery, or electronic delivery of NOI to either:

South Shore - Cohasset to Rhode Island border, and North Shore - Hull to New Hampshire border:
the Cape & Islands:

Division of Marine Fisheries - Division of Marine Fisheries -

Southeast Marine Fisheries Station North Shore Office

Attn: Environmental Reviewer Attn: Environmental Reviewer

1213 Purchase Street — 3rd Floor 30 Emerson Avenue

New Bedford, MA 02740-6694 Gloucester, MA 01930

Email: DMF.EnvReview-South@state.ma.us Email: DMF.EnvReview-North@state.ma.us

Also if yes, the project may require a Chapter 91 license. For coastal towns in the Northeast Region,
please contact MassDEP’s Boston Office. For coastal towns in the Southeast Region, please contact
MassDEP’s Southeast Regional Office.

wpaform3.doc ¢ rev. 6/28/2016 Page 6 of 9



Massachusetts Department of Environmental Protection Provided by MassDEP:
Bureau of Resource Protection - Wetlands

WPA Form 3 - Notice of Intent
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

MassDEP File Number

Document Transaction Number

Amesbury
City/Town

C. Other Applicable Standards and Requirements (cont'd)

4.

Online Users:
Include your
document
transaction
number

{provided on your 9.

receipt page)

with all
supplementary
information you
submit to the 6.
Department.

7.

Is any portion of the proposed project within an Area of Critical Environmental Concern (ACEC)?

If yes, provide name of ACEC (see instructions to WPA Form 3 or MassDEP

N
a. [ Yes No  \website for ACEC locations). Note: electronic filers click on Website.

b. ACEC

Is any portion of the proposed project within an area designated as an Outstanding Resource Water
(ORW) as designated in the Massachusetts Surface Water Quality Standards, 314 CMR 4.007?

a.[] Yes No

Is any portion of the site subject to a Wetlands Restriction Order under the Inland Wetlands
Restriction Act (M.G.L. c. 131, § 40A) or the Coastal Wetlands Restriction Act (M.G.L. c. 130, § 105)?

a[]Yes X No

Is this project subject to provisions of the MassDEP Stormwater Management Standards?

a.[] Yes. Attach a copy of the Stormwater Report as required by the Stormwater Management
Standards per 310 CMR 10.05(8)(k)-(q) and check if:
1.0  Applying for Low Impact Development (LID) site design credits (as described in
Stormwater Management Handbook Vol. 2, Chapter 3)

2.[] A portion of the site constitutes redevelopment

3.[] Proprietary BMPs are included in the Stormwater Management System.
b. No. Check why the project is exempt:

1. Single-family house

2.[] Emergency road repair

3.[] Small Residential Subdivision (less than or equal to 4 single-family houses or less than
or equal to 4 units in multi-family housing project) with no discharge to Critical Areas.

. Additional Information

This is a proposal for an Ecological Restoration Limited Project. Skip Section D and complete
Appendix A: Ecological Restoration Notice of Intent — Minimum Required Documents (310 CMR
10.12).

Applicants must include the following with this Notice of Intent (NOI). See instructions for details.

Online Users: Attach the document transaction number (provided on your receipt page) for any of
the following information you submit to the Department.

1.[] USGS or other map of the area (along with a narrative description, if necessary) containing
sufficient information for the Conservation Commission and the Department to locate the site.
(Electronic filers may omit this item.)

2. Plans identifying the location of proposed activities (including activities proposed to serve as
a Bordering Vegetated Wetland [BVW] replication area or other mitigating measure) relative
to the boundaries of each affected resource area.

wpaform3.doc * rev. 6/28/2016 Page 7 of 9



Massachusetts Department of Environmental Protection Providedby MassDEP:

Bureau of Resource Protection - Wetlands B DEFF e e
WPA Form 3 - NOtice Of Intent Document Transaction Number
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 Amesbury

City/Town

D. Additional Information (cont'd)

3.[] Identify the method for BVW and other resource area boundary delineations (MassDEP BVW
Field Data Form(s), Determination of Applicability, Order of Resource Area Delineation, etc.),
and attach documentation of the methodology.

4.[X] List the titles and dates for all plans and other materials submitted with this NOI.

Plan of land

a. Plan Title

Clinton F. Goodwin Clinton F. Goodwin

b. Prepared By c. Signed and Stamped by

Oct. 19, 1962 1"=40'

d. Final Revision Date e. Scale

see attached

f. Additional Plan or Document Title g. Date

5.[] If there is more than one property owner, please attach a list of these property owners not
listed on this form.

6.[] Attach proof of mailing for Natural Heritage and Endangered Species Program, if needed.
7.[] Attach proof of mailing for Massachusetts Division of Marine Fisheries, if needed.
8. X Attach NOI Wetland Fee Transmittal Form

9.[] Attach Stormwater Report, if needed.

E. Fees

1. [J Fee Exempt: No filing fee shall be assessed for projects of any city, town, county, or district
of the Commonwealth, federally recognized Indian tribe housing authority, municipal housing
authority, or the Massachusetts Bay Transportation Authority.

Applicants must submit the following information (in addition to pages 1 and 2 of the NOI Wetland
Fee Transmittal Form) to confirm fee payment:

2. Municipal Check Number 3. Check date
4. State Check Number 5. Check date
6. Payor name on check: First Name 7. Payor name on check: Last Name

wpaform3.doc - rev. 6/28/2016 Page 8 of 9



Massachusetts Department of Environmental Protection Provided by MassDEP:

Bureau of Resource Protection - Wetlands MEEaDEE Filk Nucber
WPA Form 3 - Notice of Intent _
. Document Transaction Number
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 Amesbury
City/Town

F. Signatures and Submittal Requirements

| hereby certify under the penalties of perjury that the foregoing Notice of Intent and accompanying
plans, documents, and supporting data are true and complete to the best of my knowledge. | understand
that the Conservation Commission will place notification of this Notice in a local newspaper at the
expense of the applicant in accordance with the wetlands regulations, 310 CMR 10.05(5)(a).

| further certify under penalties of perjury that all abutters were notified of this application, pursuant to
the requirements of M.G.L. c. 131, § 40. Notice must be made by Certificate of Mailing or in writing by
hand delivery or certified mail (return receipt requested) to all abutters within 100 feet of the property line
of the project location.

- AU 777&,(2«:36 ?//.,.l’//e,

1. Signature of Applicant 2. Date
3. Signature of Property Owner (if different) 4. Date
5. Signature of Representative (if any) 6. Date

For Conservation Commission:

Two copies of the completed Notice of Intent (Form 3), including supporting plans and documents,
two copies of the NOI Wetland Fee Transmittal Form, and the city/town fee payment, to the
Conservation Commission by certified mail or hand delivery.

For MassDEP:

One copy of the completed Notice of Intent (Form 3), including supporting plans and documents, one
copy of the NOI Wetland Fee Transmittal Form, and a copy of the state fee payment to the
MassDEP Regional Office (see Instructions) by certified mail or hand delivery.

Other:

If the applicant has checked the “yes” box in any part of Section C, Item 3, above, refer to that
section and the Instructions for additional submittal requirements.

The original and copies must be sent simultaneously. Failure by the applicant to send copies in a
timely manner may result in dismissal of the Notice of Intent.

wpaform3.doc * rev. 6/28/2016 Page 9 of 9



Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

NOI Wetland Fee Transmittal Form
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

T A. Applicant Information

filling out forms

on the computer, 4 | ocation of Project:
use only the tab

key to move your 34 Birchmeadow Road Amesbury
cursor - do not N - "_' : 5
a. Street Address b. City/Town
use the return
key.
¢. Check number d. Fee amount
2. Applicant Mailing Address:
Sharon and Jay ] McDermot
a. First Name b. Last Name
c. Organization .
34 Birchmeadow Road
d. Mailing Address
Amesbury MA o 01913 )
e. City/Town f. State g. Zip Code
h. Phone Number i. Fax Number j. Email Address
3. Property Owner (if different):
a. First Name ' b. Last Name B o
¢. Organization
d. Mailing Address i .
e. City/Town f. State g. Zip Code
h. Phone Number i. Fax Number ~j. Email Address
To calculate
filing fees, refer B' Fees
to the category . . 2
fee list and Fee should be calculated using the following process & worksheet. Please see Instructions before
examplesinthe  filling out worksheet.
instructions for

filing out WPA  gtep 1/Type of Activity: Describe each type of activity that will occur in wetland resource area and buffer zone.
Form 3 (Notice of

Intent). i
ntent) Step 2/Number of Activities: Identify the number of each type of activity.

Step 3/Individual Activity Fee: Identify each activity fee from the six project categories listed in the instructions.
Step 4/Subtotal Activity Fee: Multiply the number of activities (identified in Step 2) times the fee per category
(identified in Step 3) to reach a subtotal fee amount. Note: If any of these activities are in a Riverfront Area in
addition to another Resource Area or the Buffer Zone, the fee per activity should be multiplied by 1.5 and then
added to the subtotal amount.

Step 5/Total Project Fee: Determine the total project fee by adding the subtotal amounts from Step 4.

Step 6/Fee Payments: To calculate the state share of the fee, divide the total fee in half and subtract $12.50. To
calculate the city/town share of the fee, divide the total fee in half and add $12.50.

noifeetf.doc » Wetland Fee Transmittal Form « rev. 10/11 Page 10of 2



Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

NOI Wetland Fee Transmittal Form
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

B. Fees (continued)

Step 1/Type of Activity Step 2/Number Step Step 4/Subtotal Activity
of Activities 3lindividual Fee
Activity Fee

category 5 (dock) 1 176.00 176.00

Step 5/Total Project Fee:

Step 6/Fee Payments:
. ] 176.00
Total Project Fee: a. Total Fee from Step 5
- 75.50
State share of filing Fee: b. 1/2 Total Fee less $12.50
100.50

City/Town share of filling Fee: c. 112 Total Fee pius $12.50

C. Submittal Requirements

a) Complete pages 1 and 2 and send with a check or money order for the state share of the fee, payable to
the Commonwealth of Massachusetts.

Department of Environmental Protection
Box 4062
Boston, MA 02211

b.) To the Conservation Commission: Send the Notice of Intent or Abbreviated Notice of Intent; a copy of
this form; and the city/town fee payment.

To MassDEP Regional Office (see Instructions): Send a copy of the Notice of Intent or Abbreviated Notice of
Intent; a copy of this form; and a copy of the state fee payment. (E-filers of Notices of Intent may submit these
electronically.)

noifeetf.doc « Wetland Fee Transmittai Form = rev. 10/11 Page 2 of 2



LEGAL NOTIFICATION
AMESBURY CONSERVATION COMMISSION

In accordance with the Wetland Protection Act (Massachusetts General Law, Chapter 131, § 40
and the Amesbury Wetland Protection Bylaw, (Article 34):

The applicant _Sharon/Jay McDermot has fileda WPA Form 3 Notice of Intent
Name Form Name

With the Amesbury Conservation Commission for the proposed __Replacement of dock

(
i Description of work-Intent ﬂu}‘
Project at 34 Birchmeadow Road , Amesbury, MA 01913. , o w’ia ]
Address of Property . DL '
October 3, 20/6 W“"u
N
A Public Hearing will be held at the Amesbury City Hall on Monday, Seplemberto—2016 i w10 ﬂ"'al
month/day/year Wc-’h‘

at 6:30 p.m. at which time all persons and organizations having interest may be heard.
Copies of the application may be examined and/or purchased at the Conservation Commission
Office, 62 Friend Street, Amesbury or by calling (978)388-8110.

Steven Langlois, Chair
Amesbury Conservation Commission

Publish: (No later than 5 days prior to public hearing)

Please send invoice to: Your Name
Street Address
City/Town, State, Zip Code
Telephone #1
Telephone #2

Shoacen M=Dermat

349 Bichmeados L
F}me.siwry MR- 01913
G7%- SO0~ 10X L
G1Y-S00- YbLMY



NOTIFICATION TO ABUTTERS
UNDER THE
MASSACHUSETTS WETLANDS PROTECTION ACT
AND AMESBURY WETLANDS PROTECTION BYLAW

In accordance with the Massachusetts General Laws, Chapter 131, Section 40, and
the Amesbury Wetlands Protection Bylaw, you area hereby notified of the
following:

The Amesbury Conservation Commission will hold a public hearing on
Qcteber 3, QWi - .
2016 6:30PM o reaar City Hall 62 Friend Street

(date) (time) (hearing location)
Amesbury, to consider a NOI submitted by Sharon & Jay
(application) (applicant)
McDermot _to Replace dock
(applicant) (brief description of the proposed project)
at

34 Birchmeadow Road

(project location)

Hearings begin at 6:30. For more information concerning the date, time or place of
hearing, contact the Conservation Commission at 978-388-8110.

Arrangements to examine copies of the filling may be made by calling the Conservation
Commission at 978-388-8110. Copies may be available for a fee.

Further information regarding the hearing, or the Wetlands Protection Act, may be
obtained from the Conservation Commission at 978-388-8110.

NOTE: Notice of the public hearing, including its date, time, and place will be posted
in Town Hall not less than 48 hours in advance.

NOTE: Notice of the public hearing, including its date, time, and place will be
published in the Newburyport Daily News not less than 5 business days prior to the
public hearing.

NOTE: You may also contact the Amesbury Conservation Commission or the
Department of Environmental Protection (DEP) Wetlands Division- Northeast Regional
Office (NERO) for more information about this application or the Wetlands Protection
Act. The DEP, Northeast Regional Office can be reached at 617-654-6500.
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To the Departmental Officer making the Payment:
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Appendix

Proposed Work Description

Install (and remove annually/seasonally) a modular roll-in dock system. The
modular dock is constructed of aluminum. The dock also has perforated wheels
that fill up with water to give the dock ballast which works as anchors for the
dock. The dock also has support posts at the shore that are placed perpendicular
to the dock system. This creates holding power for the placement of the dock.
The dock does not touch the shoreline. The dock does not puncture or perforate
the lake bed in any way due to the wheels on the dock system. The dock is also
constructed with an open design that allows water to flow through the dock itself.
This eliminates the concern of waves pounding against the dock. The dock will be

positioned at the end of the stairway to the lake and will not touch the shoreline.
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McDermot v. Nagle, 80 Mass.App.Ct. 1112 (2011)
955 N.E.2d 934

80 Mass. App.Ct. 1112
Unpublished Disposition
Only the Westlaw citation is currently available.
NOTE: THIS OPINION WILL NOT APPEAR
IN APRINTED VOLUME. THE DISPOSITION
WILL APPEAR IN A REPORTER TABLE.
NOTICE: Decisions issued by the Appeals Court
pursuant to its rule 1:28 are primarily addressed to
the parties and, therefore, may not fully address the
facts of the case or the panel's decisional rationale.
Moreover, rule 1:28 decisions are not circulated to the
entire court and, therefore, represent only the views of
the panel that decided the case. A summary decision
pursuant to rule 1:28, issued after February 25, 2008,
may be cited for its persuasive value but, because of
the limitations noted above, not as binding precedent.
Appeals Court of Massachusetts.

Jay L. McDERMOT and another?

V.

Marie Bernice NAGLE & others. 2

No. 10-P-1703.
I

October 26, 2011.

By the Court (CYPHER, BROWN & HANLON, JJ.).

MEMORANDUM AND ORDER
PURSUANT TO RULE 1:28

*1 The parties cross-appeal from a Land Court judgment

resolving the dispute concerning their respective rights to
the use of land known as the “driftway” for access to
Lake Attitash in Amesbury. The parties—the plaintiffs;
defendant Nagle; and defendants Belisle and Morris (the
Belisle defendants)—each own land abutting the driftway.
We affirm.

Background. The plaintiffs filed a complaint in the Land
Court an March 23, 2005, seeking a declaratory judgment
as to their rights in the driftway, and sought to enjoin the
defendants from interfering with their use of the driftway.
The defendants each filed counterclaims, and Nagle filed
a cross claim against the Belisle defendants. On June 28,
2007, the Land Court judge allowed summary judgment

ruling that they have a right to pass and rcpass over the

for the plaintiffs on their declaratory E‘udgment count,
entire length of the drifiway on foot or with vehicles in
order to access Lake Attitash. FollowiLg a view of the
property and the trial conducted the same day on October
14, 2008, the judge ordered a judgment|on June 8, 2009,
disposing of the parties' remaining clJims. The Belisle
defendants moved to alter or amend the judgment, and on
August 4, 2010, the judge issued an amerdedjudgment.

Discussion. 1. The wmnended Judgment. In addressing
the principal issue raised in the motion of the Belisle
defendants to alter or amend the judgment—that the judge
had failed properly to determine their Qcc interest in the
driftway—the judge undertook a detail#d analysis of the
rights of the parties in accordance with G.L c. 183,§58,
the “derelict fee statute,” and applied tl‘}‘ose principles as
explicated in Murphy v. Murt Realty of Brockton, Inc .,
348 Mass. 675, 679-681 (1965), in particular considering
the sequence in which these properties wajrc conveyed from
common grantors. He first concluded that because the
deed to what now is the Nagle propert;jr did not refer to
the driftway as a boundary. the deed conveyed only the
easement rights described (a thirty-foot| right of way on
the easterly side over other land of the gitantors), and not
a fee in the right of way. Next, he detérmined that the
deed to what now is the property of the Belisle defendants
referred to the driftway as its western boundary, and
concluded that their title therefore includj:s the entire fee in
the driftway adjacent to their property. ﬂ-’ina]ly, the judge
determined that the title to the property now owned by
the plaintiffs was the last to be convc_ve‘ by the original
grantors and therefore included the rel]l$11ing fee interest

in the portion of the driftway adjacent ta that property, 2
Accordingly, the judge ordered that thcijroperty of each
party “includes the right to pass and re-pass over the entire
length of Driftway on foot or with vehicles for the purpose
of accessing Lake Attitash.”

On appeal, the Belisle defendants argue that the plaintiffs
do not have an easement over the drifnl,way, but fail to
support the assertion with reasoned ap !ellate argument,
and we conclude there is nothing that |requires further
discussion. See Mass.R. AP, 16(a)(4), ds amended, 367
Mass. 921 (1975); Departmen: of Rev.\v. Ryan R., 62
Mass. App.Ct. 380, 389 (2004).

*2 The arguments of the defendants ﬁail to show any
factual or legal error in the judge's appliﬁ;ation of G.L. c.



McDermot v. Nagle, 80 Mass.App.Ct. 1112 {2011)
955 N.E.2d 934

183, § 38, to the parcels at issue in this case. Nor is there
merit in Nagle's argument that the judge erred in allowing
summary judgment for the plaintiffs on their claim that
they have a right to pass and repass over the entire

driflway.4 Thus, in view of the judge's determination of
the plaintiffs' rights in the driftway pursuant to § 58, 1tis
not necessary to consider the arguments of the defendants
challenging the judge's determination that if the plaintiffs
did not have a granted right they would have established
a prescriptive right over the driftway.

In his decision following the trial, the Jjudge examined
four issues in dispute by the parties. First, he declined
to rule on whether the plaintiffs had a right to maintain
a dock and boats in Lake Attitash, a “great pond.” He
determined that he was without jurisdiction to consider
rights of public use of the lake because they are matters
of regulation by municipal and State agencies and the
defendants had not exhausted available administrative
remedics. Although the Belisle defendants continue to
press the point on appeal. they have not addressed the
Judge's determination as to exhaustion of remedies, and
thus their argument is waived.

Next. in a thorough analysis of the responsibilities and
rights of the holders of dominant and servient estates,

Footnotes
1 Sharon A. McDermot.
Pauline T. Belisle and Marcia Morris.

landowner owns to the centerline of the driftway.

the judge ruled that there was no right to construct,
repair, or improve a retaining wall or stairway where
the driftway abuts Lake Attitash. There is no merit to the
Belisle defendants’ arguments to the co trary. The judge
further ordered that personal property and vehicles may
temporarily be left on the driftway, but IK)nly for the time
the owner is making actual use of the d iftway, and that
personal property may not otherwise be llored there. This
determination has not been challenged |by the parties in
this appeal.
\

Conclusion. The judge carefully conside‘;ed and resolved
the parties' disputes in his detailed am}ended judgment,
We therefore think it appropriate to repeat his suggestion:
“The Court strongly suggests that rh¢ parties resolve
their differences and live as neighbors. The Parties should
attempt to strictly abide by this court order while at
the same time granting one another some measure of
flexibility for minimal and temporary in}ractions.”

|
Amended judgment of August 4, 2010, affirmed

All Citations
!

80 Mass.App.Ct. 1112, 955 N.E.2d 934 (Table), 2011 WL

5061628 ‘

2

3 The judge also determined that where the property of the Belisle defendants abuts the property of tbe plaintiffs, each
|

4

We do not consider an assertion of the plaintiffs that the j
the judge should have found that they own the fee in the w

udge erred in his application of the derelict fee statute and that
estern half of the driftway between their property and that of the

Belisle defendants, as well as the fee across the full width of the driftway opposite their praperty and north of any portion in
which the Belisle defendants own a fee interest. There is no indication that the plaintiffs raised this issue/in the Land Court.

End of Document

coger, N |

© 2016 Thomson Reuters. No claim to original U.S. Govermnment Works.



John: P. Healey (1936-2007)

| *Robert ). Deshaies

H ealer | Paul ). Gagliardi
‘ | *John R. Woelfel
DeShaleS | *Harold Owen Beede

|

24 Mari<et Stxeet e Amesbury, Massachu:etts 01913 e (978} 388-1787 » Fax: (978) 388-9727

Gagliardi & APMITIED I 8 o

Woelfel, PC __ATTORNEYS

June 3, 2016 |

Via email Philip.DiPietro(@state.ma.us & First lClass Mail

Phil DiPietro, Env. Engineer

Massachusetts Department of Environmental Protection |
205B Lowell Street \
Wilmington MA 01887 !

Re:  McDermot Application for Superceding Determination of Applicability - BRP WWO06
Application for C. 91 Simplified License - No. W13-3982

Dear Mr. DiPietro: ‘

It was a pleasure meeting you at the DEP site visit at 34 Birchmeadow Road illrl Amesbury,
June 1, 2016. As I mentioned I have been engaged to represent Mr. and Mrs. Jay and 'Sharon
McDermot of Amesbury, Massachusetts in matters concerning the DEP’s / Amesbury Conservation
Commission’s site visit to the area at which the McDermots have been pursuing a Simplified License,
and Application for Superceding Determination of Applicability, to maintain an existing (pre-
1984 / pre-1963) pier or dock in the Great Pond known as Lake Afttitash in Arnesbury} Massachusetts.
|
As I mentioned I would, in response to the neighbor Pauline Belisle’s attorney’s contention
that the McDermots allegedly cannot place a dock / pier in Lake Attitash without Ms. :Belisle’s
consent, I offer the following: i
|

You may already be familiar with the Massachusetts Appeals Court decision of Tindley v.
Department of Environmental Quality Engineering, 10 Mass. App.Ct. 623 (1980), in whlch the
Appeals Court overturned the Gloucester Harbormaster’s denial of a permit for a moored float and
ramp extending from a right-of-way out onto the Annisquam River. Just as in the McDermot
family’s situation, waterfront neighbors had objected to the issuance of the permit on the basis that
the parties who applied for the permit did not own any shoreline property, but only haﬂ the right to
use a right-of~way over the objecting neighbor’s land to access the water. One ruling by the Appeals
Court within that case, which is important in the application of Massachusetts law to the McDermot
family’s situation, is that, where the applicants for the permit had legal rights to access the water over
a right-of-way, and the land beneath the water was not owned by other private Iandosjfners (i.e.; the
“project” of maintaining the float and ramp did not involve “private flats of other thar the apphcant”)



Massachusetts Department of Environmental Protection
June 3, 2016

|
\
\
Phil DiPietro, Env. Engineer ‘
\
Page 2 !
\
|
|

the issuance of the permit by the harbormaster did not require the consent of the landowner over
which the right-of-way was located, and offshore of whose land the float would be maintained. The
provision in MGL c. 91 §10A that states,

“Nothing in this section shall be construed as authorizing the placement of floats or rafts and
appurtenant anchors or bottom moorings on private flats of other than the applicant if objected to by
the owner or owners thereof” ‘

does not pertain in the McDermots’ situation, because, as in the Tindley case, the objed:ting neighbors
(Mses Belisle & Morris, here) do not own the “flats” or the lake-bottom over which the dock is
situated— in our case because Lake Attitash is a “Great Pond.” I note that the DEP Chapter 91
Simplified Waterways License Application requires, if the applicant is not the adjacent landowner,
only the identification of the adjacent landowner; the Ch. 91 Application for the Simplified License
does not require that landowner's signature. The Tindley decision still stands as th# current state
of precedent law in the Commonwealth on these issues. A copy is enclosed for your convenience.

As I stated and as I’'m sure you know, Lake Attitash is a Great Pond, and that being the case
the shoreline property owners [such as Mses Belisle & Morris] “have no private property in the
waters of the pond, or in the soil under them, below the natural low-water mark.” Bropks Pond
Conservation Ass'n, Inc. v. Starr, 79 Mass.App.Ct. 1130, n.4 (2011) (unpublished decision) (quoting
Potter v. Howe, 141 Mass. 357, 359 (1886)). To my understanding, the walkway andlﬂoat
maintained and used by the McDermots are all beyond the natural low water mark. A$ the Land
Court Judge reiterated in the judicial decision of the case between the McDermots and! Mses Belisle
& Morris, “The parties all hold the same rights to use the flats and water of the lake [Attitash], as
does the public.” McDermot v. Nagle, Belisle, et al, 2009 WL 1580263, (Mass.Landﬁt. 2009). The
trial judge’s conclusion in the 7indley case was that the right to maintain a float or dock out in the
water beyond the right-of-way was, “necessary for the [permittees’] enjoyment of theijkeasement
rights.” The Appeals Court in Tindley also ruled that the harbormaster had no authority to base his
permitting decision on his opinion as to whether the placement and use of the float angl ramp were a
reasonable use of that particular easement. It is well-established law in the Commonwealth that,
“When an easement or other property right is created, every right necessary for its enjdyment is
included by implication.” Tindley, supra, at 628 (citing several Mass. SJC decisions).| See also
Scioletti v. Thomas, 2010 WL 5480706, p. 1 n.l. (Mass.Land Ct. 2010) (*... the plaintitffs’ easement
consists of a right of access to [the] Pond to effectuate their public trust rights of fishing, fowling, and
navigating™); Brown v. Ryan, 2008 WL 123868 (Mass.Land Ct. 2008) (easement over another’s land
creating right to access water body implicates boating as reasonable use of easement; boating
implicates maintenance and use of float and walkway-ramp in water to facilitate easerqent holder's
boating). !

|
\



Phil DiPietro, Env. Engineer

Massachusetts Department of Environmental Protection
June 3, 2016 !
Page 3

The McDermots have also presented evidence that the dock at issue has been at this location
since 1963 or earlier, and has not been significantly altered since then or at least since bs early as
1984. This may mean that it is not necessary to obtain Conservation Commission approval. 310
CMR 910(3)(c)(1). See, e.g., deeds and Affidavits of owners enclosed., ‘

I will confirm with my clients but it is my understanding that the dock the McDermots plan to
maintain offshore of the right of way also complies with the basic qualifications for a Simplified
Waterways License (310 CMR 9.07 3)(b); i.e., the dock: 3

O "consists entirely of a dock, pier... or other small-scale structure that is accessory td a residential
use..."; that |
U "is water-dependent and pile-supported (e.g., by wooden or metal posts) or boﬁonP-anchored,
without any fill"; ‘
[J "totals no more than 600 square feet below the... ordinary high water shoreline for inland waters”;
0 "is not a marina (i.e., does not serve ten or more vessels)"; i
and is not within an ACEC ("Area of Critical Environmental Concern"). '

I also expect to confirm with the McDermots that the dock does not contain cr#osote—treated
wood or CCA-treated wood. ‘

Should you have any questions or concerns, or need any other follow-up, please contact me.
Thank you for your attention to this matter. !

Sincerely,

26

Harold Owen Beede

Enclosures
FAHOB\McDermot\Dock'\642 1 3-0422LetterOfRepn-DEP-DiPietro, wpd

cc: Sarah Bellino, Esq.
John Lopez, Amesbury Conservation Agent .
Mr. and Mrs. Jay & Sharon McDermot '



Westlaw
411 N.E2d 187

10 Masgs.App.Ct. 623,411 N.E.2d 187
(Cite as: 10 Mass.App.Ct, 623, 411 N.E.2d 187)

Appeals Court of Massachusetts, Essex.
W. Dexter TINDLEY, Jr.
V.
DEPARTMENT OF ENVIRONMENTAL QUALI-
TY ENGINEERING et al.

Argued Dec. 7, 1979,
Decided Oct. 21, 1980,

Property owner brought action seeking review of
decision by the Department of Environmental Quality
Engineering, which granted easement owners a permit
to build foot ramyp and attach boat to be held by bottom
moorings in river, and set aside action of city har-
bormaster in refusing to grant such permit. Easement
owners granted such permit and another easement
owner filed counterclaims requesting among other
things, declaration determining extent of their ease-
ment rights. The Superior Court, Essex County, Ad-
ams, J., entered judgment affirming decision of De-
partment and declaring that defendants' easement
rights extended over flats in question, and property
owner appealed. The Appeals Court, Goodman, J,,
held that: (1) owners of easement had right to moor
float and maintain ramp on easement, and (2) on
counterclaim, genuine issue of material fact existed as
to reasonableness of use of easement, precluding
summary judgment.

Reversed and remanded.
West Headnotes
{1] Water Law 405 €1249

405 Water Law
405VI Riparian and Littoral Rights

Page 1

|
\
\
|
|
|
|
|
|
405VI(A) In General |
405k1246 Right to Wharf Out, B‘hild Docks,
and Support Shore |

405k1249 k. Authorization| by public
authority to construct, and application therefor; per-
mits. Most Cited Cases |

(Formerly 270k43(3) Navigable Waterg)

|
Statute providing that nothing in statutpry chapter

on waterways shall be construed as Luthorizing
placement of floats or rafts and appurtenant anchors or
bottom moorings on private flats of other than appli-
cant if objected to by owner or owners t}ilcrcof sub-
stitutes, for standing to contest grant of pgrmit to an-
other, an assurance to owner that such a grant does not
affect assertion of his property rights in?ppropriate
judicial forum. M.G.L.A. ¢. 91, § 10A.

[2] Water Law 405 €=21249

405 Water Law
405VT Riparian and Littoral Rights
405VI(A) In General
405k1246 Right to Wharf Out, Build Docks,
and Support Shore |
405k1249 k. Authorization by public
authority to construct, and application thf:irefor; per-
mits. Most Cited Cases '
(Formerly 270k43(3) Navigable Waters)

The Department of Environmental Quality En-
gineering did not violate its statutory responsibility in
refusing to adjudicate conflicting propeltyj claims of
owner of private flat by river and parties iwho were
granted permit to build foot ramp and attach boat to be
held by bottom moorings on their easement Pn owner's
property. M.G.L.A. c. 91, § 10A. \

[3] Easements 141 €240
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141 Easements
14111 Extent of Right, Use, and Obstruction
141k39 Extent of Right
141k40 k. In general. Most Cited Cases

When an easement or other property right is cre-
ated, every right necessary for its enjoyment is in-
cluded by implication.

[4] Water Law 405 €1290

405 Water Law
405V] Riparian and Littoral Rights
405VI(B) Transfers, Reservations, and Excep-
tions of Riparian Rights
405k 1281 Easements Over Riparian Lands
and for Access to and Use of Waters
405k1290 k. Right to construct or install
and use ramp, dock, or other structures as incident to
access easement. Most Cited Cases
(Formerly 270k43(2) Navigable Waters)

Owners of easement had right to moor a fleat and
maintain ramp on easement as a portion of
right-of-way was impassable mud at low tide and
mooaring float and maintaining ramp was necessary to
make right-of-way passable and usable for its entire
width.

(5] Judgment 228 €=181(15.1)

228 Judgment
228V On Motion or Summary Proceeding
228Kk18] Grounds for Summary Judgment
228k181(15) Particular Cases
228k181(15.1) k. In general. Most Cited
Cases
(Formerly 228k181(15))

In action brought by property owner seeking re-
view of decision by Department of Environmental

© 2013 Thomson Reuters. No Claim to Orig, US Gov. Works.
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Quality Engineering which granted easement owners a
permit to build a foot ramp and attach a float to be held
by bottom moorings in river and in which easement
owners counterclaimed for declaration ofi extent of
their easement rights, substantial fact issue lexisted as
to reasonableness of use of easement, precluding
summary judgment. M.G.L.A. c. 304, § 13(1; c. 91, §
10A. ;

**188 *623 George P. Laventis, Gloucester, for
plaintiff, f

Maria J. Krokidas, Boston, for Robert J. Fossa and
others. |

Malcolm Pittman, Asst. Atty. Gen., for De|Ft. of En-
vironmental Quality Engineering. .
Before HALE, C. J.,, and GOODMAN and GRANT,
AR \
GOODMAN, Justice. }
This action was brought by the plai.ntiﬁf seeking
review (G.L. 30A, s 14) of a decision by the Depart-
ment of Environmental Quality Engineering (the
DEQE) *624 which granted Robert J. Fossa and
Barbara Fossa (the Fossas) a permit pul’suarﬁ to G.L.
.91, s 104, to build a foot ramp and attached float to
be held by bottom moorings in the Annisqu%xm River
[FN1] and set aside the action of the harbormaster of
the city of Gloucester in refusing to grant such a
permit, The Fossas seek to build these strugctures on
fiats owned by the plaintiff [FN2] between, the high
and low water mark over which the Fossas claim an
easement under a recorded deed which grantql; them “a
right of way to the Annisquam River over ajparcel of
land eight (8) feet in width.” Also a defend nt is one
Mehran Juskalian who claims an easement idlbntica[ to
that of the Fossas. The defendants, Juskalian and the
Fossas, filed counterclaims requesting among other
things, a declaration under G.L. c. 231A detérmining
the extent of their easement rights, The plal{ntiff and
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the counterclaimants filed motions for summary
judgment with supporting affidavits. The Superior
Court entered judgment on these motions, affirming
the decision of the DEQE and declaring that “the
defendants’ easement rights” extend over the flats in
question. The plaintiff appealed.

EN1. All the parties agree that this is the ef-
fect of the DEQE decision.

FN2, For a discussion of the property rights
in flats, see Boston Waterfront Dev. Corp. v.
Commonwealth, -- Mass, -, -- - --
(Mass.Adv.Sh. (1979) 1992, 1994-2001),
393 N.E2d 356 (1979). See also New-
buryport Redevelopment Authy. v. Com-
monwealth, -- Mass. App.Ct. -~
(Mass.App.Ct.Adv.Sh. (1980) 287), 401
N.E.2d 118 (1980).

1. The Permit under G.L. c. 91, s 10A. The
plaintiff's attack on the decision of the DEQE relies on
the provision in the fourth paragraph of that section set
out in the margin.[FN3] His position that the objection
of the “owner” is fatal to the Fossas' permit was also
the basis of the harbormaster's refusal to grant the
permit and resulted in the Fossas' appeal to the DEQE.
See G.L. c. 91, s 10A, second and third paragraphs.
*625 We do not read the fourth paragraph so wood-
enly. The plaintiff's reading would **189 permit the
owner of a servient estate, merely by objecting to the
harbormaster or the DEQE, to prevent the owner of an
easement from exercising a right to moor floats or
rafls, even though that right may have been specifi-
cally granted. It would indeed be extraordinary if the
Legislature intended so drastic a curtailment of the
rights of an easement holder. See Opinion of the Jus-
tices, 365 Mass. 681, 685-690, 313 N.E2d 561
(1974). It would also be anomalous for the Legislature
to impose the responsibility of adjudicating property
interests-traditionally left to the courts-on the har-
bormaster, whose powers are nairow, see, e, g,
Scituate v. Maxwell, 339 Mass. 436, 440-441, 159

N.E.2d 344 (1959), or on the DEQE, wh#se area of
expertise is far removed from such adjudieation. See
Gila€. 91,51k ‘

FN3. “Nothing in this section shall be con-
strued as authorizing the p]acemejt of floats
or rafts and appurtenant anchors or bottom
mocrings on private flats of other than the
applicant if objected to by the iowner or
owners thereof” G.L. c. 91, s 10A, fourth
paragraph, inserted by St.1967, c. 543.

\

Further, the legislative history of the ﬁnuﬂh par-
agraph indicates no intent to accomplish such results,
The fourth paragraph emerged as a compromise,
fashioned by a conference committee, between the
final House version and the final Senate vergion of the
bill which eventuated in s 10A. Both the I;iousc and
the Senate versions, when referred to the conference
committee, contained two paragraphs. In both bills the
first paragraph set out the powers of the harPoxmaster
substantially as now set out in the first paragraph of s
10A. The Senate version of the second paragraph
provided, as does the present statute, a right to appeal
action by the harbormaster under the first i)aragl’aph
by a “person aggrieved by a refusal to” issue a permit.
The House version, however, gave such right of ap-
peal not only to a person refused a permit, l:imt also to
any person aggrieved by the grant of a permif. It seems
significant to us that the bill reported by tﬁe confer-
ence committee and passed by the House a{lad Senate
retained the Senate version (“any person aggrieved by
a refusal” only) but added the fourth para! raph (as
well as the three subsequent paragraphs prfsently in
the statute).[FN4] |
i
FN4. The course of the legislation may be
gleaned from an examination of the follow-
ing material: 1967 House Doc. No. I!3’1‘54 (the
original bill); 1967 House Journal lp'], 1252,
1290 (the introduction and early c:onsidera-
tion of the bill in the House); 1967 House
Doc. No. 4826 (the bill substitute(ﬁ for No.
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3754, see 1967 House Journal 1747); 1967
House Journal 2027, 2350, and 1967 Senate
Journal 1678-1679, 1721 (regarding the
disagreement on who should have a right to
appeal); and 1967 Senate Journal 1811-1812
and 1967 House Journal 2437-2438 (where
the respective houses enacted s 10A as
presently constituted, except for the change
in nomenclature effected by St. 1975, ¢. 708,
s 124).

[1] #626 In these circumstances, it seems hardly
likely that the Senate would acquiesce in a fourth
paragraph that went quite beyond a right of appeal and
gave an absolute veto to an owner of private flats
despite whose objection a permit had been granted,
This legislative history leads us to believe that the
fourth paragraph gives to a person aggrieved by the
grant of a permit to another something less, rather than
something more, than standing to appeal to the DEQE,
The fourth paragraph, as we read it, substitutes, for
standing to contest the grant of a permit to another, an
assurance to an owner in the plaintiff's position that
such a grant does not affect the assertion of his prop-
erty rights in an appropriate judicial forum. This in-
terpretation finds support in the subsequent fifth par-
agraph of s 10A, also added by the conference com-
mittee, which declares that action by a harbormaster or
the DEQE under s 10A does not affect laws adminis-
tered by the division of motor boats, the division of
marine fisheries, etc,

[2] Thus, we see no violation of DEQE's statutory
responsibility in refusing to adjudicate the conflicting
property claims, In the case at bar, the DEQE ruled
“that the existerice of a dispute as to whether the Ap-
plicants' easement over the land in question is suffi-
ciently broad to encompass the installation of the
proposed temporary float and moorings is not a proper
reason for the Gloucester Harbormaster or for (the
department) to deny approval of the proposal under
G.L. Chapter 91, section 10A.” It further found that
“the Applicants have asserted**190 a colorable [FN5]

Paged

|

|
claim to the right *627 to carry out the proposed work.
Itis not the proper role of either this Department or the
Gloucester Harbormaster to act as ajudic’a] arbiter in
a dispute over private property rights,” Perhaps out of
an abundance of caution, the DEQE furthgr imposed a
condition in its decision that it “applies:only to the
substantive navigational, safety and enyironmental
aspects of the proposed work. It does n )t grant any
property rights or exclusive privileges, ;l’lDI does it
authorize any injury to private property on invasion of
private rights.”

|
|
FN5. In context, “colorable” appears to mean
nothing more than “disputed” lthough we
need not decide that. Whatever the extent of
the phrase “colorable claim,” T obviously
extends to the claim made under the deeds in
this case. ‘
|

This seems to us to be sensible adl‘ininjstration
with which we cannot quarrel. Indeed, it is Justified by
the phraseology of the fourth paragraph, for in deter-
mining that the defendants are not compleﬁs strangers
to the private flats here involved, the DEQE has de-
termined (in terms of the fourth paragraph) that these
are not “private flats of other than the applicant” so
that the owner's consent does not come int({.! play.

. Easement Rights. The plaintiff #ttacks the
declazatmn of the defendants’ easement rights in par.
Lb of the judgment [FN6] on the ground that the
granted easement does not, as a matter of law, permit
mooring a float and maintaining a ramp on {he right of

way.[FN7]

FN6. This paragraph reads: “]ﬂ. The de-
fendants' easement rights extend fjther to the

low water mark or to a point one hundred
rods below the high water marlk, whichever is
shorter.” !

|
FN7. The plaintiff makes no argument in his
|
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brief before us, as he did in the court below,
that the defendants' easements “to the An-
nisquam River” do not extend as set out in
the judgment. (See note 6.) See Old Colony
St. Ry. v. Phillips, 207 Mass, 174, 179-181,
93 N.E. 794 (1911); Michaelson v. Silver
Beach Improvement Assn., 342 Mass. 251,
260-261, 173 N.E.2d 273 (1961) (“words of
similar impert ... convey title to the low water
mark™). See also Valentine v. Piper, 22 Pick.
85, 94 (1839) (presumption in grant is that it
extends to low water mark); Frankel, Law of
Seashore Waters and Water Courses: Maine
and Massachusetts 50-51 (1969).

[3][4] From the affidavits, it is undisputed that the
portion of the right of way from the uplands to the low
watcr mark is impassable mud at low tide, Accord-
ingly, the defendants have “the right to make (the right
of way) passable and usabie for its entire width having
due regard to the rights and interests of others. This
follows from the general principle *628 that ‘when an
easement or other property right is created, every right
~ mecessary for its enjoyment is included by implica-
tion.” Sullivan v. Donohoe, 287 Mass. 265, 267, 191
N.E. 360 (1934).” Guillet v. Livernois, 297 Mass. 337,
340, 8 N.E.2d 921 (1937). See Churchill v. Hairis, 257
Mass, 499, 502, 154 N.E. 87 (1926). Their easements
thus permit the defendants to place such structures on
the right of way as are reasonably necessary to its use,
having due regard for the plaintiffs rights and inter-
ests.

[5] Beyond this, however, the parties interpret
par. 1.b of the judgment as declaring the scope of the
defendants' “easement rights” to include the right to
maintain the ramp and moor the float for which the
Fossas received permission from the DEQE. This is
also reflected in the judge's conclusion that “(t)he float
in question is necessary for the defendants' enjoyment
of their easement rights.” But reasonableness of use
was a question of fact, Mwrphy v. Mart Realty of
Brockton, Inc., 348 Mass. 675, 679, 205 N.E.2d 222

Page 5

|
(1965): Mechan v. Barry, 97 Mass. 447, #50 (1867);

Churchill v, Harris, 257 Mass. at 502, 154 N.E. 87;
Guillet v. Livernois, 297 Mass. at 341, § N.E.2d 921,
and created a triable issue which the affidavits did not
obviate. Thus, the declaration on summaéy Judgment
in par. 1.b was erroneous. Community Natl. Bank v.
Dawes, 369 Mass. 550, 3553, 340 N.E2d 877
(1976). Lurensky v. Merchants Be?f Co.,, --
Mass.App.Ct. -- [FNa], 406 N.E.2d 1050 (1980), and
cases cited. |

FNa. Mass.App.Ct.Adv.Sh. (1980) 1403.

*#191 Accordingly, the judgment is re}versed, and
the case remanded to the Superior Courtifor further
proceedings in accordance with this opipien. Such
proceedings may, include the entry of a partial sum-
mary judgment (see Mass.R.Civ.P. 54(b),{ 365 Mass.
821 (1974)), incorporating paragraphs l.aiand 1.c of
the judgment.[FN8] ‘

}

FNB8. These paragraphs read: |

|
“l.a. General Laws c. 91, s ]OA does not
require the plaintiff's consent ba:fore a float
permit may be issued on applicqtion by the

defendants.” |

“l.c. the decision of the Dap:artment of
Environmental Quality Engineefing in this
action is affirmed.” '

|
We note that paragraph two of the judg-
ment is directed to the harbormaster who,
however, is not a party to this 1pu:ticm. No
question has been raised as to|that para-
graph of the judgment. We dssume, of
course, that if called upon the hatbormaster
would act in accordance with this opinion.

So ordered. !
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COMMONWERLTH OF MASSBGHUSETIS

AFFLDAVIT

Egsex, 85, %oe X . o Fobrusry 9, 1983

1, Herkert N, Gurney, 4 Winter Street, nmesburyy Massachusetts, on oath I

I wad the owner of & summer gottage and tand ot the

depose and 88y, that

Blrches, Lake Attitash in tho Town of Amesbury, Massachusetts, from |

February 6, 1947 to Qotober 18, 1862. T further state that my land did not

border on Lake Atttash but that during this antire perlod of Ume that I used the |

right of woy to tha water which is shown on certaln plans as a drftway. That

during the perlod of my occupanoy of the premises at'sold Lake Atttash | |

trimined the bushes on the said right of way to the water, that [ maintalned

steps to the water, and that I had a dock ond boat ot the shote of the ditftway,

and that durdng a certain period of time I hnd two settess on the shore where I

could sit down and watch the water sctivities, b
f,f v / i ‘
; . g

{s ninth day of February, 1968, before me,

wa;:b éﬁfw Cetre | \

sibscribed and awoem to th

Notary Public |
-7@? dpai pq‘%m«f—ﬁfa;fe?mn; /7{p1% ]
\

.

e

////







COMMONWEALTH OF MAESACHUSETTS

AIFIDAVIT \
s ]

Essex, 85, May 24, 19f9

o |

I, Wnltcr E, Bonulls, Bllver Breok Road, Boxford, Mapgrachusotts, on
oath depode and say, that I was the owner of a summer cottaga and land at the
Birches, Lake Atttash In the Town of Amesbury, Massachusetts, from
October 18, 1962 to May 24, 1969, I further state thot my land did not ;
t.aorder on L&ka Attitash but that durinyg this entire period of time thot I uqled the
right of way to the water which Is shown on certaln plans. a5 a driftway. | That
during the petiod of my occupancy of the premlses at sald Lake Attitash I
trimiied the bueghes on the sald dght of way to the woter, thatI mulnt’u{an
stepa to the water, add that I had & dook and boat on the shore of the defftway,
and that during 8 certain period of time [ had two gettees on the shore where |
could sit down and watch the water activities, |

e O £
4 4 )

Subscribed and sawomn to this twenty—fourth day of May, 1969, belore me,

A bt Hla o Eect,

Hotary Public
May commisélon expltes October 17, 1970

Y
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i J N, 72°-22' W. byjsaidiland 84 .94 feet'to &n lron plpe at land of George Ei: ancLAnnla

BK5610° P6228 T

A
We, Walter E, Benulig and Helan L. Benulls, husband and wife,

‘of Boxford . Essex  Couaty, Nlassachusclls, .
; |
yoheingomusodst, for consideration paiil, grant o George E, Nihan i

R (T
\ ] ‘

with gultcluln covennuts

the land in Ko . : " . |

of The Blrches, Lake Attitash, Amesbury

[Desceiption 10d encumbrances, il any] |
Land, with the bulldlngs thereon, located near the northerly end of La'(e Attltash in
sald Amesbury and the southerly sidé of the Road 'to the Blrches, and on the westerly.
side of a Right-of-Way 12 feet in width and bounded and described as follows:
Beginnlng at the northeasterly corner thereof at an iron pipe in the southerly side
of the "Road to the Blrches" so-called;'thence running §. 19°-58'=50" W. by the
westerly side of a Right~of-Way-12 feet tn.width 70,09 feet to a point; thence by.a
curve to the left having: a radius of 271,60', 159.70' to an iron plpe at-a lbrlft ~way;
thence §. 17°- -30' W, by the wasterly slde o{ the Drift-way 18,60 feet to [an tron pipe
Snd at land of Geqrge W, and Phyllls L, Jones; thence turning and: running N, 68°-38"-
. W, by sald land of_ }ones 48.78 feet to an Iron plpe at land of own&r unkn: wn; rhent;e

w v Nithan; thence" running . 7000 2501 W, by sald land of Nihar 135.45 feet to.an [ron
,,‘ ,pipe marking an al’xgle in sald line; thence turning and running N, 59°-41'-30" E, by s
iy land of George E, and Annle £ Nihdn and land of Willlam A, and Barbara M Niha,n
154 52 feet to-an Lron nipe In the seuthgrly side of the "Road to the Birches' .and point
' r;a[ beginning, Sald parcel Is subje_ct to.a Rlght-of~Way 20 feet in'wldth ajcross partof lH
northerly end and contalns an arga of 17,230 square feet be the same morf or less, ¢

The aforedescribed premises aré shown on "Plan of Land In Amesbury, Mass, as
surveyed for Herbert N ! Gurney, Scale 1" = 40', September 1962, Clinton F, Goodwin
Reg, Prof, Eng." to which plan reference ls to be had for a more partlculﬁ_dss crlptlon

Belnn the. same premises conveyed to us by geed of Herbert N, Gurney, et ux,
dated O'ctober 19 1962 and récorded wilth Essex Sbuth Distriat Deeds, Book 5000,
Page 1913,

(‘MIMLHWI,

=

£ l;ﬂh‘.lr m .fchu=zm

B ODEERS S Ryoiss
haY2Tae”. s

ia . mnmcmbx.d:uxmumyc " I

xxhumuxxﬁ?g@“f@&lkﬂgl‘:ﬂmﬂ g Am&mﬂ:m_o 01 :
;‘- ' ‘ ‘ i . . E ‘ i ) L/ 3

Toiuepsour hands and seals this eighth H i day of May.= 19 69

A

| ) W %é: CGAZ?LQQZ_—Q

L e 2 il

’

Flp Gomuannedty of ﬂi_:;nﬂmlmnmng !
~ ] 7 ) !

Esgex . . s § " May B,‘ 1969

Then personally appeared the nbgve giamcd Walter E. Benulis and Helen Ly ‘Bl\a‘nu!.l.s
. i

and acknowledged the foregoing instrumenit to be  thefr “free act and deed, before me

Z‘;@,;L LAY T

Laurie Ebacher ' Notty l’ubllc—‘wmtxmfc-mm’xom

5,

T October 17 a0

Ladex 548, I{acurded-Muy ’27,1909. 10 m, past 8 A M #ll




Re: The “Driftway” off of Star Lane at Lake Attitash, Amesbury !

NOW COMES the undersigned and swears and atlests (o the following: |

1. Tam Roger Nihan, presently of 158 Hart Street, Beverly, Massachusetts 0191%5.

2. In 1992, I sold a piece of properly located off Birchmeadow Road and Star Li%l’lﬁ n
Amesbury, Massachusetts, near Lake Attitash, to Jay and Sharon McDermot.

3. Tacquired that property in or about 1978 from George Nihan.

4. During the time I owned that property, from 1978 through 1992, I and familyimembers
used the Driftway that runs from Star Lane to the Lake to go to and from the Lake, freqt-#ently and
continuously over the years, despite protest by neighbors including Marie Bernice NaglrL.

5. During a period of time when I rented out the house on my property, those rehters also

used the Driftway to go back and forth to the Lake. ,
|

6. We did not request or get “permission” from anyone else to use the Driftway; we used
|

the Driftway because it was our understanding that we had a right of access to the Lakez‘ over the
I

Driftway. |
7. The neighbors on both sides of the Driftway knew that we went back and forth to and
from the Lake over the Driftway,
The above stalements are based upon my personal knowledge, information and;belicf, and
as far as those statements that are based upon information and belief, I swear and afﬁnﬁh that I
1

believe that information to be true.

Signed under the pains and penalties of perjury on this day, March __} - ] , 2003.

Chgon, JoAonry

Roger Nﬁn / |

EXHIBIT

5arl.F:\Hnb\McDen'nol\NihanAfﬁdaviprd
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THAT I, GEORGE E. NIHAN v

of Auburn,)wwgmug» Androscoggin County, State of Méiﬁq"
. - (being unmacried), forfeansideration paid, grant to  ROGER NIHAN 25

1SE  HART T . |

of Beverly Farms: Mass. XSO with quit rlafin_rouenant
the land in Amasbury, Estex CountyGraostrixine. Commonweal Lh

of MSSEﬂOhUSBttEj
jd
|

. 5 T o4 |
Beginning at the Northeasterly corner thereof atian iron pipe fin
. the Southerlg side .of the !"Road tg: the Birches', so-called;’ thence
running § 199 58' 50" W by the Westerly side of a rightrof-yiay twelve
(12') feer in widch.seventy .point :nine (70,09') feetto a point;|
thence by a curye to the left having a radius of 271,60°, 159.70" to .
an iren pipe at a Drift-way; thende § 179 30' W by .the Westerly| side
of the Drift-way 18.60 feet to a siron pipe and at land of. Géorge W.
and Phyllis 1L, Jones; thence turning and running N§689 38! 10" Wb
- gaid land of Jones 48.78 feet to &n iron pipe at land of owner ! I
unknowm; thence N 729 22' W by said land 34.94 feet to an iron pipe -
" at land of George E. and Annie X, {Nihan; thence rumning ¥ 79 Q0! 500
W By said land of Nihan 135.45 feet to an irop pipe marking an angl
‘in said lime; thence turning and running N 59° 41" 30" E by said land
of George E, and Annie K, Nihan and land, of William A. and Barbara M
Nihan 154.52 feet to an irpn pipeiin the Socutherly side of the LRuad

| e SR
: , ‘ f e

Land with the buildings thereon, located near the Northerly e

of Lake Attitash in said Amesbury .and the Southerly side of, the Ro

to the Birches, and on the Westerly side 'of a right-of-way twelve

(12') feet in .width and bounded and described as follows"

to the Birches" and point of béginning. Said parcel is .subject| to

right-ef-way twenty (20') feet: in width across part of the Northerl

end and cdontains an area of 17,230 square feet by the same, more or]

1es?£ ) % . T v J

| .The aforedescribed premises are shown on "Plan of Land:din

Amesbury, Mass. as surveyed Tor Herbert N. Gurney, SCale 1" = 40",
September 1962, Clinfon I'.. Goodwin, -Reg. Prof. Eng." to which plan |
R 1l - reference is.to be had for a more particular description,

Being the same premises convéyed to this Grantor from Wéltar EL
Benuldis' and Helen L. Benulis by deed dated May 8, 19569 and recokrded
in Essex 'County Registry of Deeds .in Book 5610, Page 228,

0 I : E

mmxmz&nn«xﬁﬁdaﬂ&xnmyx@hxﬁxﬁ&mmxxxﬁdbm&zmﬁghx
. _ ;
Mitnees - my hand and seal  this 870 . dapoet ... Jume, f
! e el ‘ g —//{(2 . ‘ = U?/L,L[’fz"‘
s i ) ; g .
’ . § O
i
: |
Ol Stute of Maine n
tal 4 |
ANDROSCOGGIN, ‘ 5. . June &t o9 78

Then personally appeared the above named - George B, Nihan

~ i . !
e K # -

P
and ncknowl:dgcd'chg'-fnrcgoing instrument to be

EUT!’-'me,_L:: . o
Beft R\_Pﬂi“ﬂér%

:! ‘_{lz! (ﬁ..}f)"
AL L)
1204 & QUITCLAIM DSED WITH COVENANT bfot'ary f/B\.J.b

Tias
ESSEX S8, RECORDED/%%L -i{/ 1978 7w, PAST;/’_?—_I_[;M» INST. # &=

Blumberg No. 5208

a)- A L Law /./Nom?‘-lj‘éﬁﬂbéic
RSN

Y My CommissidH Expires 7/
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